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EDITORIAL NOTES. 


The Court of Errors has decided that members of Assembly must 
be elected by the voters of the counties and not by those of districts de- 
fined by the Legislature and the statute of last winter providing for 
Assembly districts has been declared unconstitutional. The statute was 
an attempt to restore the mode of election adopted by jaw in 1852, and 
practiced for forty-six years until it was abandoned in 1898 after it had 
been declared by the Supreme court in 1893 to be unconstitutional 
(State v. Wrightson, 27 Vr., 164). It was found that there were some 
practical disadvantages in election by counties. There was no repre- 
sentation of the minority nor of purely local interests. The effect of it 
on the plans of political managers was not easily reckoned on and it 
was thought worth while to make an effort to restore the district method. 
It might be that if the oracle of the courts were appealed to again, a 
more favorable answer would be obtained from the Court of Errors than 
from the Supreme court. The old statute was re-enacted and brought 
before the Supreme court by an application for a mandamus to a 
county clerk to publish copies of the act as required by its terms. 
The application was made to Justice Reed, the only survivor of the 
three judges who decided the case in 1893. He, of course, followed the 
earlier decision and declared the act unconstitutional. His opinion is 
reported in Smith v. Baker, 63 Atl. Rep. 619. A writ of error was 
taken and the case was argued before the Court of Errors on June 26 
and 27. The Attorney General, Robert H. McCarter and the As- 
sistant Attorney General, Edward D. Duffield, appeared for the re- 
lator and Edward Q. Keasbey and Edwin Robert Walker for the de- 
fendant in error and Richard Wayne Parker submitted a copy of his 
brief in the Wrightson case in 1893. It was urged very earnestly in 
support of the District plan that election by districts was the established 
practice under the Constitution of the United States, which declared that 
the House of Representatives should consist of members elected by the 
people of the several states and that if under this provision the states 
might be divided into districts, so might also the counties under a 
provision for the election of members by the voters of the counties. It 
was insisted that some of the leading members of the convention of 1844 
had themselves taken part in the great debate in congress in 1842 over 
the bill by which congress made provision for the election of represen- 
tatives by districts and that in adopting a phrase similar to that of the 
Constitution of the United States, the convention must have intended 
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that the counties also might be divided into districts. Several of the 
judges in the course of the argument, suggested that the cases were not 
analogous because the Constitution of the United States reserved to the 
States all powers not conferred upon Congress and because the States 
had legislative powers and the counties had not. The counties had 
not the power to divide themselves into districts. The constitution gave 
the election to the legal! voters of the counties and the counties could 
not, like the States, declare by legislation of their own, how the elec- 
tion should be held. The Federal Constitution, moreover, expressly 
reserved to Congress the power to make, regulate or alter the times, 
places and manners of holding the elections. If the Legislature could 
pick out the voters of one district as the electors of one member and 
the voters of another district as the electors of another, there was 
nothing to prevent them from declaring that one member should be 
elected by any group of men or even an individual in the county and 
other members by other groups or individuals and the rest by the 
other legal voters of the county. Counsel for the defendant in error 
insisted that the clause of the constitution declaring that the assembly 
should consist of members elected by the legal voters of the counties 
respectively, was intended to fix the constitutency of the members of 
the Assembly and not to leave it to be fixed by the legislature itself. 
The constitutuency of the Assembly was the same as that of the Senate 
and the history of the colony, the province and the State of New 
Jersey, all showed that in this state it was the county and not the town 
or any other district that was to be the unit of representation for the 
election of members of the Legislature. Counsel cited McArdle v. 
Jersey City, 37 Vr. 590, in which the Court of Errors approved and 
followed State v. Wrightson, in construing a provision of the con- 
stitution applicable to the present case. That clause declares that every 
legal voter shall be entitled to vote for every officer elective by the 
people, and the decision in State v. Wrightson that all the legal voters 
of the county were entitled to vote for all the members of assembly 
allotted to that county was quoted as authority for a decision that 
when four commissioners were to be elected, no voter could be re- 
quired to vote for only two of them. At the close of the term the court 
held a conference lasting two days and announced that the judgment 
below was affirmed by a vote of thirteen to one and that the reasons 
of the majority were sufficiently set forth in the opinion of Justice 
Depue in State v. Wrightson. Vroom J. dissented. 





The question of the political expediency or the practical advantages 
of the county and district plans was not so much as argued and, indeed, 
the court declined to listen to the suggestion of any such question in the 
case. It is true, as was suggested on the argument, that when the 
Wrightson case was decided against the district system, the public mind 
was deeply impressed with the evils of the gerrymander which was the 
product of that system, and at the present time it is equally true that the 
public has forgotten those evils and is disappointed in the results of the 
county system as tried during the last eight years, but it must be re- 
membered that the county system has not yet had a fair trial. Instead 
of nominating men of county reputation, the county conventions have 
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gone on nominating one man from each of the extinct districts and 
these men have not been obliged to meet the approval of the men of 
their own neighborhood, but have won or lost with the county ticket. 
With county nominations made, not by delegates to conventions, but 
by direct vote at the primaries we may obtain county candidates for 
representatives of the whole county instead of district candidates car- 
ried through on a county ticket. On the other hand, there is an ad- 
vantage in having the representatives of the various interests and 
classes of men living in the different quarters of a city or part of a 
county and there is a great merit in having a minority representation 
within the county and it tends the individuality and independence to 
have every member responsible to a constituency of his own. These are 
questions, however, to be decided by the people in the constitution and 
not by the legislature from time to time with a view to political ad- 
vantage. The constituency of the law-making body must be fixed by the 
people and not by the body that is chosen to make the laws. If the 
constitution should provide for districts to be defined by the Legisla- 
ture from time to time, it would declare that they should be so ar- 
ranged as to secure equality of representation and it might also provide 
that the courts should determine whether or not any particular ar- 
rangement of districts violates this principle. Some such plan was sug- 
gested in a constitutional amendment proposed some years ago and the 
suggestion is one that may bear fruit hereafter. 





[It was urged on behalf of the district plan that this plan was 
adopted in 1852 only eight years after the adoption of the constitution 
of 1844 and that this was in fact a contemporaneous construction of 
the constitution by men familiar with the intention of the framers of it. 
The fact is that the first public suggestion of the district plan was made 
by Governor Fort in his message in January, 1852. His suggestion was 
that the district system would bring the members closer to the people 
and would comport with the genius of our institutions, but he was not 
a lawyer, and he said nothing about the constitution. The only lawyer of 
distinction in the Legislature of 1852 was Abraham O. Zabriskie, and the 
passage of the act by this legislature can hardly be called contemporary 
construction of the constitution unless it appears that attention was 
called to the question of the constitutionality of the act and that deliber- 
ate consideration was given to the question. The probability is that 
little consideration was given to the question of the constitutionality of 
the act. It is only since the Amendments of 1875 that the constitu- 
tionality of acts of the Legislature has received much consideration and 
it is a curious fact that prior to 1852 there are very few cases in 
New Jersey on constitutional questions. There are two in Saxton’s 
reports and a few in Harrison and Spencer, but most of them relate to 
the right of trial by jury and taking of private property for public 
use and not to the validity of acts of the Legislature. 


The right to recover punitive damages for the cutting of trees upon 
a sidewalk for the accommodation of electric light wires, in entire dis- 
regard of the rights of the abutting owner, and against his protest, is 
sustained in Brown v. Asheville Electric Co. (N. C.) 69 L. R. A. 631. 
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It was in 1846 that the constitution of New York made distinct 
provision for representation by districts instead of counties and it may 
have been this that suggested it in New Jersey. In the New England 
States generally the towns rather than the counties were represented 
in the Legislature, and in the Southern States it was the counties rather 
than the towns. In the West one or other system prevailed according 
to the traditions of the inhabitants, and the mingling of the two systems 
led to the formation of assembly districts. In New Jersey the counties 
have always been represented in the assembly. In East New Jersey 
under the Proprietors before 1700, the members of Assembly were 
apportioned among the counties and certain towns within the counties 
had a certain number of representatives. In West New Jersey the 
county was divided into tenths and the people of each tenth were to 
meet and elect ten representatives and these tenths afterwards became 
counties. When it was proposed in 1699 to merge New Jersey with 
New York it was stipulated that each county in New Jersey should 
choose as many representatives as any county of New York. When 
East and West New Jersey were united as a Royal Province in 1702, the 
commission of Lord Cornbury declared that the members of Assembly 
were to be elected by the major part of the freeholders of the respective 
counties and places for which they were returned. The places re- 
ferred to were the cities of Perth Amboy and Burlington and there 
were two members for each of these cities and two for each county in 
ach division of the Province. The constitution of 1776 did away with 
the representation of the two cities and declared that on a certain day 
in every year, each county should choose three members of Assembly 
and that the number or proportion of members for each county might 
be increased or diminished by law. After this and before the constitu- 
tion of 1844, statutes made provision for the election of Chosen free- 
holders by districts within the counties, but never members of Assembly, 
and these were and always had been elected by the voters of the whole 
county when the constitution of 1844 declared that the Assembly should 
_be composed of members annually elected by the legal voters of the 
counties respectively. The statutes passed in 1845 and 1846 provided for 
election by counties in the same manner as theretofore. In view of this 
history it seems clear that the constitution of 1844 contemplated election 
by counties as theretofore practiced, and not election by districts with: 
in the counties. 


The New Jersey Supreme court in a recent decision (The United 
States to the use of Sayre and Fisher Co. v. Griefen et al., 62 Atl. Rep. 
993) has referred to the effect of the Fourteenth Amendment upon our 
“Act concerning Obligations” Gen. St. p. 2336. The decision was that 
judgment may be entered against one joint debtor served with process 
even though the other was a non-resident not served who did not 
appear, but the court went on to say that so far as the act authorizes 
entering judgment and suing out execution against such of the joint 
debtors as have not been brought into court it has perhaps been 
nullified by the Fourteenth Amendment of the Federal Constitution 
which provides that no state shall deprive any person of life, liberty 
or property without due process of law, referring to Pennoyer v. Neff, 
95 U.S. 714. Pennoyer v. Neff was not a case of joint obligation. The 
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decision was that a judgment in personam against a non-resident not 
served with process was void even though the suit was begun by the at- 
tachment of property within the jurisdiction. It is now generally con- 
ceded that in view of this decision such judgments must be held invalid 
by the courts of the State in which they were pronounced even though 
they are expressly authorized by statute. (Needham vy. Thayer, 147 
Mass., 536; Vilas v. Plattsburgh & Montreal R. R. Co., 123 N. Y., 440). 
The court being without jurisdiction, the execution would not be due 
process of law and the judgment being ineffective under the constitution 
of the United States, is declared void by the State courts, even though 
expressly authorized by statute. It may well be that a judgment against 
one of two joint debtors obtained by service on one is not controlled by 
these decisions. The actual test will not come until an attempt is made 
to deprive the party of his property by execution and there are reasons 
why a joint judgment should be allowed to stand. It is only by statute 
that a several judgment can be obtained at all on a joint liability, and it 
may be that the debtor by making a joint contract has submitted himself 
to the jurisdiction. It is interesting and important in this connection to 
observe that in England and in many other countries, the validity of 
judgments does not depend altogether upon the service of process within 
the country. In England there are elaborate rules having the force of 
statutes, providing for the service of notice or process in foreign parts, 
and judgments obtained in pursuance of these rules are held good in 
England and the test of the validity of foreign judgments is not the ser- 
vice of process within the country, but the jurisdiction or competency of 
the court and this is made to depend also on the nationality or the domi- 
cile of the parties or the place of making or place of performance of the 
contract. The subject was discussed by Sir William R. Kennedy, Judge of 
the High Court of Judicature, in his address before the Congress of Law- 
yers at St. Louis in Sept., 1905, and published in the journal of the pro- 
ceeding and there is an article on the subject in the Columbia Law Re- 
view for June, 1905. If our courts go too far in restricting their jurisdic- 
tion over non-residents there will be serious practical difficulty in doing 
justice in matters involving parties living in different States and especially 
in dealing with the liability of stockholders and directors of corporations. 
It is important in such cases that it should be considered whether juris- 
diction is not submitted to in the making of the contract of incorporation 
of the subscription to the stock. The decision of the Court of Errors in 
Wilson v. American Palace Car Co., 20 Dick. Chan., 730, would seem 
to go so far as to prevent even the entry of a valid decree pro confesso 
against non-residents in any case in equity except bills for the enforce- 
ment of a lien and in suits for divorce where jurisdiction arises out of the 
State and in such cases, again, by the recent decision of the Supreme 
Court of the United States in Haddock v. Haddock (26 Sup. Ct. Rep., 
525), the jurisdiction is limited by the domicile of the parties. It is, of 
course, important that courts should not attempt to adjudge the rights of 
persons against whom their decree would be wholly nugatory, but the ad- 
judication of a controversy that is within their jurisdiction may involve 
parties that are not within the territory and if reasonable notice author- 
ized by the Legislature can be given there are cases in which the service 
of process may be a matter of procedure rather than of substantial right, 
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and a study of the jurisprudence of other civilized countries will make it 
clear that territorial jurisdiction is not always regarded as essential to 
due process of law. The remarks of Vice Chancellor Garrison in Groel 
v. United Electric Co., (Atl. Rep.), are worth considering in this connec- 
tion and how far the English courts have gone in asserting their power 
over non-residents may be seen by an examination of Mr. Piggott’s book 
on Service out of the Jurisdiction. It is curious to note that there was a 
statute passed in New Jersey as early as 1682, providing for judgments 
against debtors who absent themselves from the Colony and this not 
by attachment, but by publication of notice. (Leaming and Spicer, 266). 





AN OLD FASHIONED LAW OFFICE. 


Probably, among all the tenacious adherence to custom and prece- 
dent in the business methods of Great Britain, which are fast relegating 
that nation to a second place in the commercialism of the world, the 
cobwebs cling more jealously to the habits of lawyers and the practice 
of law than to any other business or profession. 

Scarcely two decades have passed since I was an office boy, or 
junior, for a law firm in London. I say “law firm” advisedly, for 
although there was but one member still living, the old firm name, 
“Pierce, Boulton and Fielding,’ remained in sprawling letters across 
the heavy oak, outer door. The senior partner had been dead for forty 
years—the junior partner, twelve years. 

The surviving partner, Mr. Boulton, a gentleman of the old school, 
was tall and of imposing appearance. With unbending dignity and 
unfailing courtesy he charmed and awed all with whom he came in con- 
tact. Of the most scrupulous honor himself, his detestation of “shyster” 
lawyers was as strong and as strongly expressed as of the meanest 
criminal. 

The business of the firm was not extensive, but was of the highest 
grade. The clients were almost entirely members of the nobility, or of 
great county families. The business was confined to conveyancing, the 
making of wills, the private adjustment of grievous family difficulties, 
the locking of skeletons in closets, the dreary guidance of interminable 
chancery suits, with now and then the lighter human touch of marriage 
settlements or guardianship adjustments. No collecting of debts nor 
prosecuting of criminals was ever permitted to mingle with the dust- 
laden secrets of land and title. Such cases were invariably handed over 
to a newer and less fastidious generation of solicitors. 

Down one side of the outer office were the clerks’ desks, built of 
massive oak, black as ebony and carved with many initials of former 
generations of clerks. These desks were in pairs, the occupants facing 
each other, and each pair was surrounded by a paneled partition six 
feet in height, with a narrow door for each clerk. Inside this enclosure, 
in contented seclusion, they passed no little portion of their time in 
playing cards and making bets on the races. There were four of these 
men, the chief clerk occupying an exclusive pen, although he by no 
means confined himself to it, but frequently joined in a quiet, friendly 
game with the others, or threw his shilling or half crown into a pool 
on the “Derby” or the “Oaks.” 
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If the “Governor,” as Mr. Boulton, without any meaning of disre- 
spect, was called, emerged from his private office, which he very rarely 
did, or a client pulled open the heavy door, which was about as rare an 
occurrence, a square yard of parchment, covered with legal phraseology, 
and with the words, “This Indenture Witnesseth,” written in bold, old 
English letters across the upper left-hand corner, would be quickly 
pulled over the cards, and the talk in the ancient room as suddenly 
shifted to “Escheats and demesnes, entails and encumbrances.” 

In the corner of the room by the chief clerk’s pen, stood a tall 
marble pedestal, surmounted by a discolored bust of Blackstone, upon 
which Mr. Robbins invariably deposited his silk hat. To me it was 
one of the mysteries of this weird office that the Governor would permit 
this sacrilege of the eminent jurist’s bust. It was in plain sight, but 
he never appeared to notice it. Robbins said that it had been used as 
a hat-rack for many years, and expressed the opinion that the Governor 
would be displeased if the old-time procedure were discontinued. 

Along the other side of the room was a rack extending to the 
ceiling, on which rested heavy tin boxes, securely padlocked, containing 
documents relating to estates or great law suits. Each had painted on 
it in big black letters, many of which were nearly obliterated by time, 
the name of the client or suit. One was there with “Gridson vy. Gridson,” 
faintly decipherable on it. It contained the dusty records of a standing 
chancery suit commenced over forty years previously and not yet 
decided. 

Every day on my way to and from the office I passed a row of 
four-story brick dwellings, sixteen in a row, uninhabitated, with crumb- 
ling shutters at the lower windows, and not a pane of glass within reach 
of a rock left in the upper sashes. Dismal, gloomy, rat-infested, specter- 
haunted things! They were the bone of contention in Gridson v. 
Gridson. 

Another box contained the verbose and technical reports, made a 
half century before by legal agents in Russia, concerning the missing heir 
to one of the noblest titles of England. They had led to no discovery, 
the title became extinct, and with the heir has long since been forgotten. 

The office was in New Square, leading out from Lincoln’s Inn 
Fields. Around the small green enclosure were ranged dingy, three- 
story brick buildings, not one of which was less than a century old. It 
was “New” Square, however, compared with the “Fields.” There 
buildings boasting three or four hundred years were the rule. Every 
one of these buildings, both in the Square and the Fields, was com- 
prised solely of law offices. Many had been kept in good repair and 
equipped with modern furnishings and fittings. Others, more conserv- 
ative, had known nothing for years save the broom and the duster. 
Probably among them all none had been left so long undisturbed as 
ours. Mr. Robbins once related that when he was first engaged 
(thirty years before) the chief clerk told him that no repairs, changes, 
nor painting had been done in our rooms for over twenty years! 

The sweeping and cleaning in all of these offices was performed by 
charwomen, always old and often decrepit, who came in the early morn- 
ing and crept away before the first clerk arrived. There was a legend 
current in our office, that our charwoman was over a hundred years 
old when “Old Pierce” (the term is not mine) died. Anyway, her 
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name could be traced back on the disbursement books for many years. 
At the time I was in the office she had not been seen by any eye con- 
nected with the firm for over six years. Her wages, together with 
money to defray her little scrawled bill for soap, brushes, or candles, was 
left every Saturday on the mantel, under an old metal clock which had 
not ticked for generations. 

One morning I went to the office at eight o’clock. Our regular 
time was ten, but I had got behind with some work which was needed. 
Then, and then only during my four years’ service, | saw our char- 
woman. To my intense surprise I saw, instead of an aged, feeble, old 
woman, a young and rather pretty girl of eighteen. She seemed much 
embarrassed, as indeed [ was myself, being considerably younger than 
she, but after a few sheepish remarks, between long intervals of silence, 
she stammeringly asked me to say nothing of having seen her there. 
I did not promise, being thoroughly saturated with the importance of 
everything connected with our office, so a day or two later I told Mr. 
Robbins. He questioned me closely and seriously, and within a week 
he had himself investigated the matter. The girl, with two younger 
sisters, had been left destitute orphans, and were cared for by their 
grandmother, our aged charwoman, whose sole support was the trifling 
pittance she found each week under the clock. Three years before the 
old woman had died, and upon this fifteen year old girl had devolved the 
care of the little ones. She had continued her grandmother’s cleaning- 
up job, fearing every day that the change would be discovered and her 
little income cut off. She cried bitterly when Robbins questioned her, 
and begged to be allowed to continue. The Governor sent for her, 
and during the interview sent me out to get a five-pound note changed. 
Later in the day he directed Robbins to make a substantial increase in 
the girl’s wages. Guiltily feeling that I had been the cause of the girl’s 
distress, | could have worshipped the grand old man for the happy 
outcome of it all. 

There were absolutely no conveniences in these buildings, either 
modern or medieval. In most of them not even a water pipe could be 
found. In a court-way leading off one side of the square was a small, 
one-story building containing lavatories and other conveniences for the 
general use of all the lawyers and their clerks. Water for drinking, and 
perhaps a hand basin, was obtained from a pump in the square, it 
being the duty of the charwoman to fill a couple of big pitchers there 
every morning. Gas was not used, wax candles being substituted. One 
small fireplace only was supposed to furnish heat for our office, a room 
about forty feet by twenty! My pen was at the extreme end of the room, 
and I shivered with cold continually from October until April. My stren- 
uous efforts to keep a roaring fire in that grate met with many a 
“call down” from Robbins, who was scorched close by. 

Of appliances which were then considered absolute necessities in 
commercial offices we had none, not even a copying-press. All letters 
were copied by hand into a big green sheepskir-covered book. How I 
hated that book! It was one of my duties to copy those letters. 

Robbins once ventured to suggest a copying-press to the Governor. 
We heard thunderous growlings in the sanctum, and when Robbins 
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emerged his face was slightly flushed. He did not say what had hap- 
pened, but simply told us that no press would be permitted. 

I do not desire to give the impression that any feeling of economy 
prompted this poverty of appliances. It was not so. It was the ultra- 
conservatism of a very old, generous and high-minded gentleman, who 
had spent over half a century under the conditions I have described. 
The introduction of telephone or typewriter in his office would have 
been, I think, as serious to him as an attack on the British Constitution. 
I have no doubt he would have viewed it in the same light. 

His dealings with tradesmen were characterized by the same dis- 
position. Our stationery supplies came in as ordered, always from the 
same dealer, and without any attempt to compare prices with others. 
No invoices accompanied the deliveries. Once a year the bill came in, 
and without any scrutiny as to quantity or prices a check was drawn for 
the total. Mr. Boulton would as soon have thought of keeping his head 
covered in the prsence of a lady as of scrutinizing the bill of a trades- 
man with whom he had dealt for forty or fifty years. 

I have mentioned that our office force consisted ‘of the chief and 
four clerks. These were a chancery clerk, conveyancing clerk, outdoor 
man and copying clerk. I was the office boy, commonly called “The 
Infant.” 

At no time was there sufficient work to keep these men busy. At 
no time was there more work than would have sufficed for two hustling 
men; but the traditions of the office called for five men, there had been 
five men employed in the days of old Mr. Pierce, and no doubt Mr. 
Boulton would have thought that the institutions of the nation were 
crumbling did his chancery clerk undertake any outdoor work, or the 
conveyancing clerk engross his own verbose compositions. 

In addition to this regular force there were two articled clerks, 
scions of wealthy county families. Stated in language which they would 
have described as “beastly bad form,” they were “apprenticed for five 
years to learn law business.”’ 

A premium of two hundred guineas (something over one thousand 
dollars) had been paid by the parents of each of these young fellows 
for the privilege of reading law in this most reputable of offices. Their 
studies, however, seemed to be almost entirely confined to wine, women 
and horses. Now and then the Governor would question them on what 
books they were reading, and would recommend their following up cer- 
tain cases, and as the examinations approached they would make some 
attempt to “cram.” 

One of these men, Sutcliffe, of Cornish descent, had studied for the 
Church, his family having a fine living at their disposal, but some esca- 
pade of his had carried him even beyond the pale of a sporting parson 
and he was transferred to the law. Often he would come over to my 
desk and give me advice. His precepts were excellent, his language 
fearful. He would garnish the noblest sentiments with the lowest pro- 
fanity, his eyes twinkling with amusement the while at my horror of it. 
He called it “winding up the infant.” 

When the long vacation came, that ten weeks’ stretch when the 
courts were closed and judges and counsellors had gone to seaside and 
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mountain, there was little to do in the office. There were many days 
when not a pen was dipped in the ink. 

The Governor was touring Europe or perhaps yachting with some 
wealthy client. The clerks would assemble in the back room playing 
cards, smoking, and discussing sporting events during the entire day, 
keeping me fairly busy getting a big pitcher filled with ‘double stout,” 
or “Bass.” Many were the pennies which came my way in those days, 
and that they were not always ill spent can be proven by several treasured 
books in my little library, with the dates of purchases corresponding to 
those long vacations. I was an insatiable reader, devouring good or bad 
as it came my way. 

On one occasion Sutcliffe came to my desk, looked at the book I 
was intent upon, voiced his disapproval of it, and mentioned others 
which were ‘worth while.” When he had finished I could have—given 
the literary ability—written an exhaustive treatise on “Cornish Oaths, 
Ancient and Modern.” 

“Did you buy this trash?” he asked. 

I nodded. He glanced at the gaudy paper cover and noted the price 
—threepence. Then he pulled a silver sixpence from his pocket, threw 
it on the desk, and walked off with my book, and read it himself! 

Three years ago I met Luke Collett, one time assistant to a stationer 
in Chancery Lane, and with whom I had been on intimate terms. He 
came to the States a few years later than myself, and when I met him 
he had just returned from a visit to his old home. He had walked 
through the Square and the Fields, and found but little change. The 
old pump was there, with a new generation of office boys filling 
pitchers. He called at the old office and noted a new sign on the door. 
It now read, Pierce, Boulton, Fielding and Robbins. The chief clerk 
had been taken into partnership. Inside there were few changes. Mr. 
Boulton had gone to the court of last resort. Mr. Robbins had expanded 
in girth and dignity, and of the old clerks two were still discussing the 
races behind the high partitions. In the well-known corner on its rack 
slumbered the record box of Gridson v. Gridson. They were expecting the 
case to be called at the next term or the term after. The little char- 
woman had married, and the boys had chipped in for a suitable wedding 
gift. A “new” old charwoman was sweeping out the dust and cobwebs 
within her reach; beyond it fresh accumulations were adding to those of 
a century.— George Curling in the Green Bag. 


Attestation of a will in another room, out of range of the testator’s 
vision is held, in Calkins v. Calkins (Ill.) 1 L. R. A. (N. S.) 393, not to 
be within a statutory requirement that it shall be in his presence, and 
the defect is not cured by the subsequent acknowledgment by the wit- 
ness, or ratification and approval by the testator. 


Property hidden in the earth near a marked tree is held, in Fergu- 
son v. Ray (Or.) 1 L. R. A. (N. S.) 477, not to have been lost, so as to 
vest title in the finder as against the owner of the soil, although it had 
remained so long as to indicate that the owner was dead or had for- 
gotten it. 
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FIRST CHIEF JUSTICE OF THE UNITED STATES. 


The first Chief Justice of the United States will always hold a 
place apart among the jurists of this country, notwithstanding the fact 
that the details of his activity during his brief tenure are so meagre, 
if not fragmentary, that it is impossible to base upon them any just 
or satisfactory idea of his ability as a judge or his learning as a lawyer. 
The mere fact that the first President of the United States selected 
him as the fittest of all his fellows for the position, or rather that Wash- 
ington offered him the choice of positions in the new government, is 
in itself proof positive of the worth and character of the man; and the 
fact that Jay himself selected the Chief Justiceship as most in accord 
with his tastes and inclination would go far to establish his fitness for 
the position if other proofs were lacking. 

Jay was far from emotional, and men and measures passed with 
difficulty the searching criticism of a singularly keen and just judgment. 
He measured himself by the standard he applied to others, and the 
estimate of his own powers was not a whit the less impersonal than his 
estimate of friend or foe. y 

He selected the Chief Justiceship because he knew that he was 
qualified for the position, and contemporaries as well as posterity accept 
the verdict as founded in every particular. It is well within the mark 
to say that probably no one would to-day dissent from the stately 
phrases in which Washington refers to the appointment: “In nomi- 
nating you for the important station which you now fill, I not only 
acted in conformity with my best judgment, but I think I did a grateful 
thing to the good citizens of these United States.” 

The cast of his mind was judicial and the course of his life off the 
bench was a daily proof of his fitness for the ,bench, but the best 
justification of the appointment is nevertheless the judicial gravity and 
capacity shown in his conduct of the affairs of State. In this he is in 
marked contrast with his distinguished successor, who is with one accord 
acclaimed the great Chief Justice. In Congress as in the Cabinet, Mar- 
shall was preeminently a partisan—a politician in the better sense of the 
word. Few could believe that the judge lay deeply imbedded in the 
ardent Federalist ; but once Chief Justice, the judicial quality of the man 
triumphed over the politician, and displayed itself in unsuspected purity 
and greatness. Had Jay never sat on the bench his fitness for the posi- 
tion would have been as patent to posterity as it was to his contem- 
poraries. Had Marshall remained in active politics it is probable that 
we would hardly know that we had lost our greatest judge. 

The life of John Jay falls into three equal groups of twenty-eight 
years. In the first period, he fitted himself for public position; in the 
second, he worthily occupied the highest stations with credit alike to 
himself and his country, and in the last period he led a quiet but no less 
dignified life of retirement, consoled by the recollection of a spotless 
career and preparing himself for the life eternal. * * * * 

John Jay was born in the city of New York on the 12th day of 
December, 1745. The ancestry is in one respect important as it accounts 
in part for the austerity of his life and the fervor of his religious con- 
victions. which approached as near to fanaticism as was consistent with 
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a nature as restrained as it was judicial. His great-grandfather, Pierre 
Jay, was a Huguenot of La Rochelle, and on the unfortunate revocation 
of the Edict of Nantes in 1685, the merchant sought refuge in England. 
Most of his property was confiscated after the manner of the day, but 
the spirit was unbroken. * * * * 

The youth of Jay offers nothing that is remarkable, except that he 
seems never to have been young in the ordinary sense of the word, 
and the balanced way of life, often the result of experience, seems in 
him to have been innate. 

“Johnny’—it seems almost as much a profanation to think of him 

“Johnny” as it is to learn that Emerson smoked—‘“Johnny,” said 
his father, “is of a very grave disposition and takes to learning exceed- 
ingly well.” This was said of him at seven, and it is therefore not 
surprising to learn that the youth was prepared for college at the age 
of fourteen. The college was Columbia, then known as Kings, and 
thus he was one of the earliest as well as the most distinguished of the 
alumni. 

There is one slight incident that shows that young men of character 
were then as unwilling as now to peach on their fellows. For a breach 
of discipline, committed in the presence of Jay, several students were 
banished. In this matter Jay took no part, but for refusing, like a man 
of honor, to reveal the names of his fellow students, he shared their fate. 
He was, however, soon allowed to return, and finished his course without 
other incident. 

In his last year as an undergraduate, the young man—‘“a youth 
remarkably sedate and well disposed’ ‘determined upon the study of 
law. On learning the son’s choice the father wrote to him: “Your 
observations on ye study of ye law I believe are very just, and as it’s your 
inclination to be of that profession, I hope you'll closely attend to it, 
with a firm resolution that no difficulties in prosecuting that study shall 
discourage you from applying very close to it, and, if possible, from 
taking a delight in it.” 

It is perhaps worthy of note, as throwing a light upon the serious- 
ness of purpose, that Jay is reported to have begun his preparation for 
the Bar by a study of a subject which few lawyers deem of importance 
either to the preparation or completeness of their studies. It appears 
that he read carefully and thoroughly the De Jure Belli ac Pacis of 
Grotius and thus bottomed himself upon the law of nations, which as 
diplomat and judge he was called upon to apply and expound. The 
book of Grotius bore immediate fruit, and on graduation in 1764 he 
delivered a much admired dissertation upon the blessings of peace. 

Almost immediately upon graduation Jay bound himself an appren- 
tice for five years to Benjamin Kissam, an eminent barrister of the day, 
and had as companion, for two years of the time, one Lindley Murray, 
of whose subsequent title to fame the Chemist Dalton said: “That of 
all the contrivances invented by human ingenuity for puzzling the brains 
of the young, Lindley Murray’ s grammar was the worst. However 
that may be, Murray’s account of Jay is interesting. “He was remark- 
able,” according to the grammarian, “for strong reasoning powers, 
comprehensive views, indefatigable application, and uncommon firmness 
of mind.” 
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In 1768 Jay was admitted to the Bar, and a few years later formed 
a temporary partnership with Robert R. Livingston, later Secretary of 
State, Chancellor of New York, and negotiator of the famous treaty 
which added the vast territory of Louisiana to the United States. 

A young lawyer’s practice is, as a rule, only interesting to himself, 
and Jay’s is no exception. The nature of his cases appears from the 
following extract from a letter: ‘One is about a horse-race, in which I 
suppose there is some cheat; another is about an eloped wife; another 
of them also appertains unto horse-flesh. * * * * There is also one Writ 
of Inquiry.” The daily routine was varied by the formation of “The 
Moot,” a club that met monthly to discuss questions of law. The mem- 
bers of this club are well known to fame and include the following 
names: Egbert Benson, Robert R. Livingston, James Duane, Gouver- 
neur Morris and Peter Van Schaak, the loyalist. Frequent visitors, 
older than the members, included William Smith, later Chief Justice of 
Canada ; Samuel Jonse, the Chief Justice, and John Morrin Scott, famous 
as patriot and general in the Revolution. 

Jay was already in 1771 a successful lawyer, and the first twenty- 
eight years of his life closed happily with his marriage with Sarah Liv- 
ingston, the youngest daughter of William Livingston, the famous Rev- 
olutionary Governor of New Jersey. The end of the year closed his 
private career at the bar, and the stirring days of the Revolution, it 
may be said, thrust him into public life rather than offered him an 
opportunity to display the talents and ability which he had cultivated 
assiduously in private. 

The Revolution found Jay a quiet practitioner, alike by tempera- 
ment, training and fortune conservative; it left him a leader in the 
national life of the young Republic, trusted and honored at home, and 
known as an able diplomat in the courts of Europe. * * * * 

The twenty-eight years of his retirement were devoted solely to 
his home circle, and the peaceful pursuits of a country gentleman, in 
which there is little to record. He was a devoted churchman and the 
president of the American Bible Society. He renewed the acquaintances 
of his youth and corresponded with old friends. Naturally grave, he 
became in old age taciturn, and there is little account of conversations 
with family or friends. He longed for repose and silence, and his retreat 
in Bedford seems to have supplied both. In a letter to his fellow law 
student, Lindley Murray, he calls attention to the pleasureableness of his 
situation: “Being retired from the fatigues and constraints of public 
life, I enjoy with real satisfaction the freedom and leisure which has 
at length fallen to my lot. For a long course of years I had been looking 
forward with desire to the tranquil retirement in which I now live, and 
my expectations from it have not been disappointed. I flatter myself 
that this is the inn at which I am to stop in my journey through life. 
How long I shall be detained is uncertain, but I rejoice in the prospect 
of the probability of being permitted to pass my remaining time in a 
situation so agreeable to me. Do not conclude from this that I am 
without cares and anxieties, exclusive of those which are more or less 
common to all men. The truth is, that although in numerous respects 
I have abundant reason to be thankful, yet in others I experience the 
necessity and the value of patience and resignation.” 
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There is perhaps no finer exhibition of the resignation spoken of in 
this letter than in his conduct on learning of the fraudulent practices 
by which he was cheated out of the Governorship. “My robe may 
become useless, or it may not. I am resigned to either event. He who 
governs all makes no mistakes, and a firm belief of this would save 
us from many.” And in a letter to Rufus King he says: “The reflection 
that the majority of electors were for me is a pleasing one; that injustice 
has taken place does not surprise me, and I hope will not affect you 
very sensibly. The intelligence found me perfectly prepared for it. * * * 
A few years will put us all in the dust, and it will then be of more 
importance to me to have governed myself, than to have governed 


the State.” 


The event which he had constantly in mind and to which he looked 
forward with a fond and chastened pleasure, took place on May 14, 1829. 


—Jaumes Brown Scott in Columbis Law Review. 


“STRIKES” AS A DEFENSE TO THE PERFORMANCE OF & CONTRACT. 


[It is well settled that a ‘strike” will not excuse delay or neglect in 
performing a contract (Hexter v. Knox, 39 N. Y. Super. Ct. 109), unless 
there is provision in the contract that the occurrence of a strike shall 
exempt the party required to perform the terms of the contract by a day 
certain from the consequences of delay. Milliken v. Keppler, 4 N. Y. 
App. Div. 42, 38 N. Y. Supp. 738. In the case of Milliken v. Keppler, 
supra, the rule was laid down that where a building contract provides for 
the completion of the work by a specified time, “contingent upon strikes 
and boycotts,” it protects the contractor against liability for unavoid- 
able delay, so far as it is due to “strikes,” and the “strikes” referred to 
are not limited to such as occur in the shops of the contractor. 

The Milliken case was an action to establish a subcontractor’s lien 
ona building in which the owners filed a counterclaim for delay in com- 
pleting it. It appeared that the contract was dated July 7, 1892. The con- 
tract made the time of completion the essence of the contract, but this 
provision was made contingent on strikes and boycotts. The plaintiff, 
who was to do the iron work on the building on which the lien was 
sought, contracted for the iron from the Columbia Iron and Steel Co., 
who agreed to furnish the iron on a certain date. This latter company 
was unable to comply with its contract to furnish the iron work at the 
time required, owing to strikes at the foundry. The court held that the 
provision in the contractor’s agreement with the owners of the building 
exempting him from liability for failure to complete the building on time 
applied, if the delay was occasioned by “strikes or boycotts,” to strikes 
among employees other than his own, which in any manner hindered or 
interfered with the performance of his contract, as, for instance, a strike 
among the employees of any material-man with whom he is under con- 
tract to supply the materials necessary for the construction of the build- 
ing. The court said: “The performance of the contract was made con- 
tingent upon strikes and boycotts. The appellants claim that the strikes 
referred to were only such as might occur in the shops of the contractor. 
We see no reason for thus limiting the words. The obvious intent in 
inserting the clause was to protect the contractor from liability for delays 
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which it could not help, so far as they should be due to strikes. There is 
no reason to believe that any strike which had a legitimate tendency to 
retard the contractor was not meant to be covered by the expression in 
the contract. It does not, however, follow from this that the contractor 
was at liberty to order material from a striking factory, and then rely 
upon this clause for its protection. A duty rested upon it to perform 
the contract if possible, and to exercise care, diligence and skill to this 
end. All that was obtained was immunity from the general rule of law 
which refuses to accept inevitable and unforseen accidents as an excuse 
for the nonperformance of an absolute agreement.” Still a further limi- 
tation must be put upon the exemption of a contractor for failure to per- 
form his agreement at the time stipulated because of strikes or boycotts, 
viz., such strike or boycott must not be occasioned by his own arbitrary 
act in refusing to pay his workmen the wages agreed upon. McLeod v. 
Genins, 31 Neb. 1, 47 N. W. Rep. 473. 

It often becomes important to know what the courts judicially define 
as a “strike,” especially in construing contracts in which a “‘strike’’ is 
expressly stipulated to be a complete defense to an action for damages 
for failure to complete the performance of any duties of either party 
under the contract by a specified time. 

The most succinct judicial definition is that by the English Court of 
Appeals in Farrer v. Close, L. R. 4 Q. B. 602, loc cit. 612: “A ‘strike’ 
may be defined as a simultaneous cessation of work on the part of the 
workmen, and its legality or illegality must depend on the means by 
which it is enforced, and upon its objects.” 

The American decisions are a little more explicit. Thus, a “strike” 
has been judicially defined as “a combined effort among workmen to 
compel the master to the concesstion to a certain demand by preventing 
the conduct of his business until compliance with the demand. Farmers’ 
Loan & Trust Co. v. Northern Pacific R. R. Co., 60 Fed. Rep. 808, loc 
cit. 819. So also in Delaware, etc., Railroad Company v. Bounds, 58 
N. Y. 573, loc cit. 582, a “strike” is defined as “a combination among 
laborers employed by others to compel an increase of wages, a change in 
the hours of labor, some change in the mode or manner of conducting 
the business of a principal, or to enforce some particular policy in the 
character or number of the men employed, and the like.” Probably the 
best definition of a “strike” is given in the recent case of Longshore 
Printing Co. v. Howell, 26 Oreg. 527, 88 Pac. Rep. 547, where the court 
says: “A ‘strike’ is defined as the act of quitting work; specifically, such 
an act by a body of workmen, done as a means of enforcing compliance 
with demands made on their employer. It is applied commonly to a com- 
bined effort on the part of a body of workmen employed by the same 
master to enforce a demand for higher wages, shorter hours, or some 
other concession, by stopping work in a body at a prearranged time, and 
refusing to resume work until the demanded concession shall have been 
made, and is not necessarily unlawful, and does not necessarily engender 
a breach of the peace.” 

What is not a strike is referred to in the case of Arthur v. Oakes, 6¢ 
Fed. Rep. 310, loc cit. 327, where the court says: “A combination among 
employees having for its object their orderly withdrawal in large num- 
bers, or in a body, from the service of their employer on account simply 
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of a reduction in their wages, is not a strike within the meaning of the 
word as commonly used.” This limitation of the definition of the term 
“strike” is quoted with approval in the recent case of State v. Kreutz- 
berg, 114 Wis. 530, 90 N. W. Rep. 1098.— Central Law Journal, Vol. 62, 
p. 317. 





OPINION ON THE RE-DISTRICTING ACT. 

A memorandum opinion was 5 filed ie the Court of Errors and Ap- 
peals on July 19 in the case of Harry F. Smith against County Clerk 
Charles H. Baker, which action was brought to test the constitutionality 
of the assembly re-districting act, and which was declared unconstitu- 
tional by the court. The memorandum is as follows: 

“The judgment brought up by this writ of error denied a mandamus 
sought to enforce a provision of the act entitled, ‘A further supplement 
to an act entitled “An act to regulate elections” (Revision of 1898), ap- 
proved April 4, 1898, which supplement was approved Apri! 19, 1906.’ 

“The Supreme court denied the mandamus on the ground that the sup- 
plementary act in question was not within the constitutional power of the 
Legislature to enact. 

“The constitutionality of the act was the sole matter discussed in the 
argument before us. No other matter is deemed by us necessary to be 
considered. 

“Recognizing the importance of the question presented, the court, 
after the argument, suspended the calling of the list and devoted four 
days to its consideration and the larger part of two days to its discussion 
in conference, 

“The conclusion reached by the court almost with unanimity is that 
the Supreme court correctly provided this act of the Legislature to be 
invalid because it was in contravention of express cons stitutional provi- 
sion. In 1893 a legislative act of identical character came before the 
Supreme court and was held there not to be with legislative power. State 
v. Wrightson, 27 Vroom 126. 

“The opinion was delivered by Mr. Justice Depue. * * * It dis- 
closed that every question deemed by us to be presented in this cause was 
there discussed and satisfactorily disposed of. An opinion in the case at 
hand would necessarily be a repetition. 

“The judgment before us will therefore be affirmed upon the grounds 
stated in the opinion of Justice Depue in the case cited.” 

The vote to set aside the act was 13 to 1, Judge Vroom alone sup- 
porting its constitutionality. The judges voting to affirm the Supreme 
court’s decision, which also held the act to be unconsitutional, were 
Chancellor Magie, Chief Justice Gummere, Justices Garrison, Fort, Hen- 
drickson, Pitney, Swayze and Trenchard and Judges Bogert, Vreden- 
burgh, Green, Grey and Dill. 


Offering a prayer at the beginning “ school each day, which does 
not represent any peculiar view or dogma of any sect or denomination, 
is held, in Hackett v. Brooksville Graded School Dist. (Ky.) 69 L. R. A. 
592, not to bring a public school within a provision of the Constitution 
that no portion of any fund or tax raised for educational purposes shall 
be used in aid of any sectarian or denominational school. 
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DUBUC v. LAZELL, DALLEY & COMPANY. 


(New York Court of Appeals.) 


Verdict in Absence of Judge:— ceived is not void and, especially 
Counsel may stipulate in a civil ac- where there has been delay in mov- 
tion that the presiding justice, after ing to set it aside on that ground, 
charging the jury, shall retire and should not be disturbed.—New 
the verdict be received by the clerk York Law Journal. 
in his absence. A verdict so re- 





This action was tried in the city of New York in May, 1904. At the 
conclusion of the charge to the jury, the justice presiding at the trial 
intimated to counsel that he desired to leave for his home in Hudson. 
It was thereupon stipulated in open court by counsel for both parties 
that the verdict should be received by the clerk in the absence of the 
court, and entered upon the minutes with the same force and effect as 
though the court were present. 

The justice left the court room about three o’clock in the afternooa 
without adjourning court, and about two hours later the jury returned 
a verdict which was received by the clerk in the presen¢e of the attorneys 
for both parties, without objection. The verdict was in favor of the 
plaintiff for $8,000. Four days thereafter the usual motion for a new 
trial was made by counsel for the defendant, but on that motion couns 1 
took no objection to the reception of the verdict by the clerk as stipu- 
lated. 

An appeal was taken to the Appellate division, where the judgment 
was affirmed, and the case is now before this court. Pending this last 
appeal, and after the defendant had received an adverse decision at the 
Appellate division, his counsel made a motion at the special term to 
set aside the judgment entered upon the verdict, on the ground that the 
reception of the verdict by the clerk in the absence of the trial justice 
invalidated the judgment based thereon. The special term granted the 
motion, and its decision was affirmed in the Appellate division by a di- 
vided court. An appeal to this court has been allowed upon the follow- 
ing questions : 

‘1. Did there exist a constitutional court at the time when the ver- 
dict was received? 

“2. Did the verdict as received operate as an estoppel upon the 
plaintiff from questioning the same, and did the consent of the parties 
render the verdict valid? 

“3. It not appearing by the record upon appeal from the judgment 
that a justice of the Supreme court was not present when the verdict was 
received, can a party thereafter object to such verdict under the circum- 
stances of this case? And is the court obliged to vacate the judgmert 
upon the fact appearing aliunde ? 

“4. Is the judgment entered upon the verdict as received a valid 
judgment?” 

WERNER, J.: Defendant’s counsel admits that he stipulated in 
open court that the verdict of the jury might be received by the clerk 
with the same force and effect as if the presiding justice were present. 
He does not claim that this stipulation was entered into through mistake 
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or inadvertence, nor has he ever asked to be relieved from it. Four 
days after the verdict was rendered, he made a motion for a new trial 
without even alluding to any objection to the manner in which the ver- 
dict was received. That motion having been denied, he took an appeai 
to the Appellate division, and in that court, although he urged every 
other objection to the validity of the judgment, he was silent as to his 
stipulation. Not until his appeal had resulted in an adverse decision, 
and he had taken his final appeal to this court, did he make the motion 
which eventuated in the order we are now asked to review. It is obvious 
that if such a stipulation may be repudiated under such circumstances, 
it must be because of the inherent illegality of the proceedings taken 
under the stipulation. That seems to be the ground taken by defendant’s 
counsel, and subscribed to by the court below. We entertain a different 
view. We think the stipulation was one which counsel had a right co 
make, but even if there were doubt upon that subject, we think defend- 
ant’s counsel is estopped by his conduct and laches from repudiating 
his stipulation at this late day. 

“Parties by their stipulations may in many ways make the law for 
any legal proceedings to which they are parties, which not only binds 
them, but which the courts are bound to enforce. They may stipulate 
away statutory, and even constitutional, rights. They may stipulate for 
shorter limitations of time for bringing actions for the breach of con- 
tract than are prescribed by the statutes, such limitations being fre- 
quently found in insurance policies. They may stipulate that the decis- 
ion of a court shall be final, and thus waive the right of appeal; and all 
such stipulations not unreasonable, not against good morals or sound 
public policy, have been and will be enforced; and, generally, all stipu- 
lations made by parties for the government of their conduct, or the con- 
trol of their rights in the trial of a cause, or the conduct of litigation, 
are enforced by the courts.” This was the language of Judge Earl in 
writing for this court in Matter of N. Y., L. & W. R. R. (98 N. Y., 447, 
453), where many authorities are cited. 

“In civil cases a party may stipulate away his rights, questions of 
jurisdiction, as well as others, and he may do this by express agreemenc, 
by acts inconsistent with the objection, or by his silence and omission 
to present the proper objections when he ought to object.” (Cowen- 
hoven v. Ball, 118 N. Y., 231, 236; Vose v. Cockcroft, 44 Id., 415). 

The learned counsel for the respondent, while recognizing the force 
of this rule, contends that it has no application to this case, for the 
reason that the presence of a trial judge at the time of the reception of 
the verdict was necessary in order to constitute a valid court. In sup- 
port of this contention he invokes the well-established principle that mere 
consent can not create a court nor endow it with jurisdiction. The 
answer to this argument is that in the case at bar there was a validly 
constituted court, having jurisdiction of the subject-matter and of the 
parties. The absence of the trial judge when the verdict was received 
was, at most, an irregularity which the parties could and did waive, and 
while it would undoubtedly have been competent for the court to have 
relieved the defendant from the effect of his stipulation and waiver upon 
good cause shown, that could only have been properly done if the de- 
fendant had moved promptly. 
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In recent years it has been common practice to permit the rendition 
of sealed verdicts in the absence of the judge or justice presiding at 
the trial. It has never been claimed that the absence of the judge or 
justice in such cases has the effect of destroying the autonomy of the 
court, or rendering its judgments void, and we do not perceive how the 
absence of the justice under the facts disclosed by this record could have 
had any such effect. 

In criminal trials the rule is undoubtedly different. (Cansemi v. 
People, etc., 18 N. Y., 128). In the case at bar, however, we have simply 
a civil and private controversy embracing no element of public interest 
or policy that rendered the presence of the justice essential to the min- 
isterial act of receiving a verdict, where the parties without coercion 
or mistake had stipulated that they, together with the clerk, would re- 
ceive the verdict in the absence of the justice. The law applicable to this 
case is well expressed by Judge Cooley in his work on Constitutional 
Limitations (5th ed., pp. 504, 505), where he says: ‘When it is once 
made to appear that a court has jurisdiction of the subject-matter and 
of the parties, the judgment which it pronounces must be held con- 
clusive and binding upon the parties thereto and their ,privies, notwith- 
standing the court may have proceeded irregularly or erred in its apph- 
cation of the law to the case before it. It is a general rule that irregu- 
larities in the course of judicial proceedings do not render them void. 
An irregularity may be defined as the failure to observe that particular 
course of proceeding which, conformably with the practice of the court, 
ought to have been observed in this case, and if a party claims to be 
aggrieved by this, he must apply to the court in which the suit is pending 
to set aside the proceedings, or to give him such other redress as he 
thinks himself entitled to, or he must take steps to have the judgment 
reversed by removing the case for review to an Appellate court, if such 
there be.” 

Defendant’s counsel is doubtless correct in saying that the consent of 
parties cannot empower the court to delegate to the clerk any judicial 
functions. But there was no attempt to do any such thing in the case 
at bar. It is always the duty of the clerk to receive the verdict of a 
jury, and while that is usually done in the presence of the presiding 
judge, the latter exercises no strictly judicial function at such a time, 
except the physical act of presiding, unless some motion is made or the 
verdict as rendered needs correction. There is no claim here that the 
verdict was not regular, and we hold that in receiving it the clerk was 
not vested with any judicial function. 

We are aware that in some cases the lower courts of this State seem 
to have adopted the contrary view. (French v. Merrill, 27 App. Div., 
612; Morris v. Harburger, 100 Id., 357; Ingersoll v. Town of Lansing, 
51 Hun., 101). When these cases are examined, however, it will be 
found that while the opinions upon which they rest seem to be at variance 
with the views here expressed, each is based upon special and peculiar 
circumstances, which were in and of themselves quite sufficient to war- 
rant the decisions made. In French v. Merrill, the defendant, against 
whom a verdict had been rendered, died within two days thereafter and 
before judgment had been entered. The cause of action was one that 
did not survive. The executrix moved promptly to have the verdict set 
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aside. It was granted for reasons that become obvious upon the mere 
statement of the case. In Morris v. Harburger the presiding judge 
directed that in his absence the clerk should receive the verdict. The 
parties did- not consent to the arrangement and moved promptly for a 
new trial upon that ground. In Ingersoll v. Town of Lansing the pre- 
siding justice left the court on Friday and did not return until the follow- 
ing Tuesday. Under the circumstances it was held that the jury mighi 
have been coerced into agreeing so as not to be kept together for four 
days. A motion to set aside the verdict was made promptly, and in that 
case Judge Martin expressly refused to hold that it was not competent 
for parties under any circumstances to make a binding stipulation that 
a verdict should be received in the absence of the judge. 

In deciding this question upon the particular facts of this case, we 
do not wish to be understood as approving a practice that is conceded'y 
irregular, although at times desirable and even necessary. We simply 
hold that the judgment herein, entered upon the verdict received under 
the circumstances disclosed on this appeal, is not void because the ver- 
dict was received in the absence of the presiding justice. 

The order should be reversed, with costs, and motion denied, with 
$10 costs; the first and fourth certified questions are answered in the 
affirmative ; the second and third are not answered. 


CITY OF PASSAIC v. PATERSON BILL POSTING, Etc., CO. 


(Court of Errors and Appeals of New Jersey, November 20, 1905). 





Municipal corporations — Ordi- a regulation not reasonably neces- 
nances—Billboards.—A city ordi- sary for the public safety, and can- 
nance requiring that sign or bill- not be justified as an exercise of the 
boards shall be constructed not less _ police power. 
than 10 feet from the street line is 


The Paterson Bill Posting, Advertising and Sign Painting Company 
was convicted of violation of an ordinance of the city of Passaic, and 
brings error. 


Mr. William B. Gourley for plaintiff in error. 
Mr. James Sullivan for defendant in error. 


SWAYZE, J.: The plaintiff in error was convicted of the violation 
of an ordinance of the City of Passaic regulating signs or billboards and 
the conviction was affirmed by the Supreme court. 71 N. J. Law, 75, 
58 Atl., 343. The ordinance provides that no sign or billboard shall be 
at any point more than eight feet above the surface of the ground, and 
requires that it shall be constructed not less than ten feet from the street 
line. The statutory authority for this ordinance is the act of April &, 
1903 (P. L. 1903, p. 513, c. 240), which authorizes the governing body of 
any city to regulate the size, height, location, position and material of all 
fences, signs, billboards and advertisements. The statute does not limit 
the power of the municipal authorities to cases where the structures may 
be in a condition dangerous to the public safety, and the first section of 
the ordinance absolutely prohibits signs and billboards within ten feet 
ef the street line. In the present case the billboard was erected in 1902, 
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prior to the passage of the act, and the police justice has certified that 
no evidence was offered of it being dangerous to life or limb because of 
insecure fastening. It is obvious that the effect of the ordinance is to 
deprive the land owner of the ordinary use for a lawful business purpose 
of a portion of his land. Such deprivation is a taking within the mean- 
ing of the constitutional provision (Trenton Water Power Co. v. Raff, 36 
N. J. Law, 335, approved by this court in Pennsylvania R. R. Co. v. 
Angel, 41 N. J. Eq., 316, 7 Atl. 432, 56 Am. Rep., 1); and where no com- 
pensation is given to the land owner, the taking can only be justified if it 
is done in the exercise of the police power of the State. 

Upon this question the legal rule is accurately stated in the opinion 
of the Supreme court in this case as follows: “The true rule to be ex- 
tracted from the cases, and the one abundantly supported by them, is that 
when statutes are obviously intended to provide for the public safety, and 
the ordinances prescribed under them are reasonable and in compliance 
with their purposes, both the statutes and the ordinances are lawful, and 
must be given due effect. When the control attempted to be exercised 
over private rights is in excess of that essential to effectuate such legiti- 
mate authority, it deprives the owner of his property, by circumscribing 
the use of it, without giving him the just compensation secured to him in 
such case by the organic law.”” The Supreme court held that because 
the erection of such signs might be attended with danger to the public at 
times of severe storms or by the decay of their supports, the ordinance 
was not without legal authority. In our opinion the legality of the ordi- 
nance does not depend upon the possibility of danger thus suggested, but 
upon whether such a regulation is reasonably necessary for the public 
safety. There must always be a possibility of danger from the erection of 
any structure, and from its decay; but such a possibility is not sufficient 
to justify the municipal authorities in depriving a man of the ordinary use 
of his land. In all our cities and towns, fences and buildings are erected 
upon the street line, involving the same or even greater possibility of 
danger from severe storms or natural decay, but it would hardly be main- 
tained that a municipality could be authorized by the Legislature to com- 
pel the owners of buildings already erected to take them down or move 
them 10 feet back from the street line. Yet the danger to the public 
from bricks or slates, ice and snow falling from a building, is much 
greater than any possible danger from a billboard. In determining 
whether a regulation is reasonably necessary to secure the public safety, 
and therefore within the legitimate exercise of the police power, existing 
habits and customs are of great weight, and the universal custom of 
building upon the street line is cogent evidence that the public safety 
does not require that structures like billboards should be set back from 
the line. The very fact that this ordinance is directed against sign and 
billboards only, and not against fences, indicates that some consideration 
other than the public safety led its passage. It is obvious from the face 
of the ordinance that the object of the first section was not to secure the 
public safety ; that section contains no reference to a dangerous condition 
of billboards, while the second section expressly undertakes to deal with 
those that become dangerous. 

We think the control attempted to be exercised is in excess of that 
essential to effect the security of the public. ‘ It is probable that the enact: 
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ment of Section 1 of the ordinance was due rather to aesthetic considera- 
tions than to considerations of the public safety. No case has been cited, 
nor are we aware of any case, which holds that a man may be deprived of 
his property because his tastes are not those of his neighbors. Aesthetic 
considerations are a matter of luxury and indulgence rather than of ne- 
cessity, and it is necessity alone which justifies the exercise of the police 
power to take private property without compensation. In two similar 
cases the courts of other States have reached the same result. Crawford 
v. Topeka, 51 Kan., 756; 33 Pac., 476; 20 L. R. A., 692; 37 Am. St. Rep., 
323 ; Commonwealth v. Boston Advertising Co., 188 Mass., 348 ; 74 N. E., 
601. The view taken by the majority of the Appellate division in New 
York is to the same effect. People v. Green (Sup.), 88 N. Y. Supp., 460. 
In Missouri it was held that the owners of property along a boulevard 
could not be restricted from building within forty feet of the street. St. 
Louis v. Hill, 116 Mo., 527; 22 S. W., 861; 21 L. R. A., 226. And in 
Maryland it was held that an ordinance of Baltimore forbidding the 
grant of a building permit unless, in the judgment of the municipal board, 
the size, general character and appearance of the building would conform 
to the general character of the buildings previously erected in the same 
locality, was invalid. The proposed building in that case was for the 
purpose of showing wild animals and in reality conducting a continuous 
circus performance upon one of the most beautiful streets in Baltimore. 
Bostock v. Sams, 95 Md., 400; 52 Atl., 665; 59 L. R. A., 282; 93 Am. St. 
Rep., 394. The same case differs from Rideout v. Knox, 148 Mass., 368; 
19 N. E., 390; 2 L. R. A., 81; 12 Am. St. Rep., 560. The statute in that 
case gave a right of action in tort to an adjoining owner where a fence 
unnecessarily exceeding six feet in height was maliciously erected and 
maintained. Two elements were necessary for the right of action; the 
unnecessary character of the fence, and the malicious motive; and the 
court held that not only must the motive be malicious but that the 
malevolence must be the dominant motive. Such a statute does not de- 
prive the land owner of any ordinary or beneficial use of his property. 
It merely prevents him from using it to injure his neighbors without ben- 
efit to himself. In Rochester v. West, 164 N. Y., 510; 58 N. E., 673; 79 
Am. St. Rep., 659; 53 L. R. A., 548, the ordinance under consideration 
went no further than to require the permission of the common council 
for the erection of a billboard more than six feet in height, and that per- 
mission could only be given after notice to owners and occupants of land 
within 200 feet. The ordinance did not authorize the council to regulate 
the location and position of the billboard, and we must assume that in 
granting or withholding the permission, the council would act judicially 
and solely with reference to considerations of the safety, health or morals 
of the public. The court said: “We think this statute conferred upon 
the common council of the city authority to regulate boards erected for 
the purpose of bill posting, so far, at least, as such regulation was neces- 
sary to the safety or welfare of the inhabitants of the city or persons pass- 
ing along the streets.” The invalidity of the ordinance in the present 
case, in our opinion, lies in the fact that it exceeds that necessity. Since 
the effect of the ordinance is to take private property without compensa- 
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tion, and cannot be justified as an exercise of the police power, it is 


invalid. 


The judgment of the Supreme court should be reversed, and a judg- 
ment entered reversing the conviction.— From 62 Allantic Reporter, p. 762. 





STATE v. TOLLA. 


(New Jersey Supreme Court, March 12, 19:6). 





Criminal law—New trial—Ex- 
piration of term—Order for execu- 
tion.—When the term in which 
final judgment in a criminal cause 
was regularly perfected, has expir- 
ed, the court has no power to 
grant a new trial, unless it be 
shown that the judgment was ren- 


obtained by fraud. 

When in a capital case the sen- 
tence of death has been pronounc- 
ed, a subsequent order appointing 
a day for execution is not “the 
judgment,” within the meaning of 
the rule above stated, or of section 
55 of the Criminal Procedure act 


dered without jurisdiction, or was of 1898 (P. L. 1898, p. 885). 


. . a ‘ . 
Antoinette Tolla was convicted of murder. Motion for new trial. 
Case certified from the Court of Oyer and Terminer. 


Argued February term, 1906, before Gummere, C. J., and Hen- 
drickson and Dixon, JJ. 


Mr. Ernest Koester, for the State. 
Mr. Samuel Kalisch, for defendant. 


DIXON, J.: The defendant was convicted of murder in the first 
degree on April 24, 1905, in the Bergen county Oyer, and on May 1, 
1905, was sentenced to death, June 9, 1905, being the time then ap- 
pointed for her execution. The current term of the Oyer ended on or 
before the second Tuesday of September, 1905. On May 16, 1905, the 
defendant sued out a writ of error returnable to the following June 
term of the Court of Errors, and at the November term of that court 
the judgment was affirmed. On December 12, 1905, the record of con- 
viction having been remitted to the Oyer, that court appointed January 
12, 1906, for the execution of the sentence, but execution has since been 
respited until March 12, 1906. On February 21st, last, the defendant 
applied to the Bergen Over for a new trial and that court has certified 
to the Supreme court the question whether the Oyer now has power 
to grant the application. 

The application is not founded upon anything affecting the validity 
or regularity of the judgment. Counsel for the defendant concedes that 
at common law a new trial could not be granted in cases of felony (1 Chit. 
Crim. Law, 532); although in Arundel’s Case (6 Rep. 14) Lord Coke 
states that after a conviction of murder a new trial was granted because 
the jury had been drawn from a wrong venue, the ground being that 
“the trial was insufficient, for the defendant’s life was never in jeopardy.” 
In this State, however, the power of the court to grant a new trial after 
conviction of felony, even capital, has been recognized and exercised 
from verv early times. State v. Wells, Coxe, 424 (1790); State v. Aaron, 
1 South, 231 (1818). And such power is, I think, asserted in all the 
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states of this Union, on grounds sufficiently indicated by Parker, C. J., 
in Commonwealth v. Green, 17 Mass. 515 (1822). But there are two 
settled legal rules controlling the exercise of this power when not aided 
by statute. One is, that the motion for a new trial should be made 
before final judgment is perfected and cannot afterwards be entertained 
unless the judgment be opened; the other is, that after the term in which 
the judgment was regularly perfected, the court cannot disturb or alter 
the judgment in a matter of substance unless it be shown that the judg- 
ment was rendered without full jurisdiction or was obtained by fraud. 
The first of these rules is one of procedure merely, but the second, as 
was said by Mr. Justice Miller in Bronson v. Schulten, 104 U.S. 410, 417, 
26 L. Ed. 797, relates to the power of the court, and it is so considered 
in our tribunals. State v. Gray, 37 N. J. Law, 368, 372; State v. Addy, 
43 N. J. Law, 113, 39 Am. Rep. 547; Fraley v. Feather, 46 N. J. Law, 
429. The recognized exceptions based on lack of jurisdiction or on 
fraud are not now pertinent. Nor is it deemed necessary to examine 
the other exceptions elsewhere grafted upon these rules either by statute 
or because of the amalgamation of the legal and equitable systems of 
jurisprudence. They may be found in 17 Am. & Eng. Enc. (2d Ed.) 816 
et seq. In New Jersey those systems remain distinct, and there is no 
statute affecting the present question save section 55 of the criminal 
procedure act (P. L. 1898, p. 8&5), the force of which is expressly lim- 
ited to the term in which judgment is entered. 

It is further urged that the judgment now standing against the 
defendant is the order entered December 12, 1905, fixing January 12, 
1906, as the day for execution, and that, as the term of December has 
not yet expired, her motion for a new trial was in time under the statute. 
Such an order is not “the judgment” within the meaning of the rule or 
of the statute, or in any proper sense. It is merely a collateral or 
auxiliary order to carry the judgment into execution. Roesel v. State, 
62 N. J. Law, 368, 41 Atl. 833. It is a substitute for the precept or cal- 
endar used in the old English practice. Clifford v. Heller, 683 N. J. Law, 
105, 115, 42 Atl. 155, 57 L. R. A. 312. 

Since, therefore, the term in which the judgment of the Oyer was regu- 
larly perfected had expired when the motion for a new trial was made, 
we are constrained to advise the court that it had no power to grant 
the motion. 





The measure of duty of the owner of a place of amusement with 
respect to safety of places provided for the patrons is declared, in 
Williams v. Mineral City Park Asso. (Iowa) 1 L. R. A. (N. S.) 427, 
to be the exercise of reasonable care, and not the high degree of care 
analogous to that which a carrier is bound to exercise at common law. 


Singling out the milk business in the city of New York as a proper 
subject for regulation is held, in New York ex rel. Lieberman v. Van de 
Carr, Advance Sheets, U. S. 1905, 144, not to deny the equal protection 
of the laws, where all milk dealers in the city are equally affected by 
such regulation. 
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That a statute limiting speed on the highway applies only to horse- 
less vehicles is held in Christy vy. Elliott (Ill) 1 L. R. A. (N. S.) 215, 
not to render it void. And the driver of an automobile, upon meeting 
upon the highway a horse which is frightened and in such a situation 
that its driver cannot extricate himself from danger unless the machine 
is stopped, is held, in Indiana Springs Co. v. Brown (Ind.) 1 L. R. A. 
(N.S.) 288, to be bound to stop, and to be liable for injuries inflicted 
by his failure so to do. An extensive note to these cases covers the 
whole subject of the law governing automobiles. 


MISCELLANY 





RESOLUTIONS ON JUSTICE DIXON 
BY THE BERGEN BAR. 


At a special meeting of the Ber- 
gen County Bar Association held 
at the county court house at Hack- 
ensack, May 23, 1906, with Presi- 
dent Cornelius Doremus in the 
chair and Secretary Abram De- 
Baun taking the minutes, the Com- 
mittee on Resolutions presented 
the following, which were adopted: 

The Bergen County Bar Asso- 
ciation having learned with pro- 
found sorrow of the death, on May 
21, 1906, of the Honorable Jona- 
than Dixon, who for a generation 
presided over the courts of this 
county with conspicuous ability 
and learning; now, in meeting as- 
sembled, hereby adopts the follow- 
ing resolutions: 

Resolved, That in the death of 
Judge Dixon we acknowledge the 
loss of a true patriot, an honest 
man, a great jurist, an impartial 
judge, a wise and constant friend. 

With profound learning and 
great industry he eagerly sought 
the promotion of the best inter- 
ests of the State by such an admin- 
istration of the law that equal and 
exact justice was meted out to all, 
without fear or favor. 

In the passing away of Judge 
Dixon a great and beneficent light 
has ceased to shine upon our path- 
way, and the State of New Jersey 
loses a man whose life and labors 








have added lustre and honor to her 
name. 

Resolved, That we tender to 
those who were nearest and dear- 
est to him our ‘sincere sympathy 
in this, their hour of keen bereave- 
ment. 

Resolved, That these resolutions 
be spread at large upon the min- 
utes of this Association, and that 
a copy thereof, suitably engrossed, 
be presented to his family as a tes- 
timonial of the love and high es- 
teem in which the members of the 

sar of this country hold him, at 
whose feet they were willing and 
proud to sit, that they might learn 
the law. 

It was further resolved that a 
committee be appointed to draft a 
set of resolutions to be presented 
at the September term of court. 

It was also resolved that a com- 
mittee be appointed to procure an 
oil painting of Judge Dixon, to be 
hung up on the walls of the court 
house. 

The following committee was ap- 
pointed to attend the funeral serv- 
ices: Judge David D. Zabriskie, 
Senator Edmund W. Wakelee, 
Cornelius Doremus, _ president; 
Newton DeBaun, secretary; Peter 
W. Stagg, John R. Ramsey, Ern- 
est Koester, Raymond P. Worten- 
dyke and Cornelius Christie. 
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STATE BAR ASSOCIATION. 


The eighth annual meeting of 
the New Jersey State Bar Associa- 
tion was held at Atlantic City on 
Friday and Saturday, June 15th 
and 16th. 

A business meeting was held on 
Friday afternoon. Some amend- 
ments to the constitution were 
adopted and officers for the en- 
suing year were elected. Mr. Wall 
and Mr. Black asked to be ex- 
cused from further service as sec- 
retary and treasurer, and their res- 
ignations were accepted, with a 
vote of thanks for their faithful and 
efficient service. Mr. Gilbert Col- 
lins, of Jersey City, was elected 
president; William J. Kraft, of 
Camden, secretary, and Lewis 
Starr, of Camden, treasurer. There 
was the usual good dinner at the 
Hotel Chelsea in the evening. The 
president, Judge Allen B. Endicott, 
presided, and speeches were made 
by Judge Collins, Judge Swayze, 
Mr. Edward M. Colie, Mr. Craig 
A. Marsh and Col. Fuller. 

On Saturday morning there was 
a scholarly and delightful address 
by Mr. Henry Flanders, of the Phil- 
adelphia Bar, on William Pinck- 
ney, lawyer, statesman and diplo- 
mat. After this the proposed 
amendments to the constitution, 
prepared by the commission, were 
presented for discussion. Judge 
Van Syckel, who was to have pre- 
sented and explained them, was 
unable to be present. Mr. Cran- 
dal! made a long and earnest ap- 
peal against the adoption of any 
plan which did not provide for a 
court of full law and equity juris- 
diction in every county. The time 
for debate was short, and a resolu- 
tion being offered that the Associa- 
tion approve the plan proposed by 
the commission, it was adopted by 
a vote of 23 to 17. It was thought 
best to have a fuller discussion of 
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this important subject and the trus- 
tees were instructed to call a meet- 
ing for the purpose in September. 


THE AMERICAN BAR ASSOCIA- 
TION, 

The Twenty-ninth Annual Meet- 
ing of the Association will be held 
at St. Paul, Minnesota, on Wed- 
nesday, Thursday and Friday, Au- 
gust 29th, 30th and $list, 1906. 

On Tuesday, August 2&th, and 
on Wednesday, August 29th, there 
will be meetings of the Association 
of American Law Schools. 

The Sixteenth Conference of 
Commissioners on Uniform State 
Laws will begin its sessions on Sat- 
urday, August 25th. 

All the meetings will be held at 
the Capitol. The meetings of the 


Association will be held in the 
House of Representatives. The 
Association of American Law 


Schools and the Section of Legal 
Education will meet in the Senate 
retiring room. The Commission- 
ers on Uniform State Laws and 
the General Council will meet in 
the Senate Chamber, except the 
meeting of the General Council on 
Tuesday evening, which will be at 
the reception room in the Hotel 
Ryan. 





EFFECT OF THE TRUTH. 





A negro who was giving evi- 
dence in a Georgia court was re- 
minded by the judge that he was 
to tell the whole truth. 

“Well, yer see, boss,” said the 
dusky witness, “I’se skeerd to tell 
de whole truth for fear I might tell 
a lie.” 

“Do you know the nature of an 
oath ?” 

“Sah = 

“Do you understand what you 
are to swear to?” 

“Yes, sah; I’m to swar to tell 
de truf.” 
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“And what will happen if you do 
not tell it ?” 

“I ’spects our side’ll win de case, 
sah.” 





A DEADLY WEAPON. 


A Kentucky justice of the peace, 
in a warrant, attempting to charge 
a defendant with the offense of 
carrying concealed upon his person 
a deadly weapon other than an or- 
dinary pocket knife, used the fol- 
lowing language in making the 
charge: “That J. B. on the day of 
190— did unlawfully carry con- 
cealed upon his deadly person a 
weapon more ordinary than a 
pocket knife.” 





When Hetty Green was brought 
to court on complaint of not having 
a license for her dog Dewey, she 
said: 

“T’ve got a New York license for 
the dog. Ain't that enough ?” 

“No, you must have a Jersey 
license.” 

“Must I? Well, it’s mighty ex- 
travagant ; but a dog’s worth mor’n 
a lawyer, anyhow; barks louder for 
you, and don’t cost near so much.” 


A OURIOUS WILL. 

Several years ago Charles 
Lounsberry, a Chicago lawyer, 
who at one time ranked high in his 
profession, died an insane patient 
in the Cook county asylum at Dun- 
ning. Although this man died ab- 
solutely destitute and penniless, he 
left a “will.” This will was duly 
sent to the Probate Court; but, 
there being nothing to probate, the 
document was merely placed on 
file. This peculiar will read in part 
as follows: 

“I, Charles Lounsberry, being of 
sound and disposing mind and 
memory, do hereby make and pub- 
lish this, my last will and testament, 
in order as justly may be to dis- 
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tribute my interest in the world 
among succeeding men. 

“That part of my interest which 
is known in law and recognized in 
the sheep bound volumes as my 
property being inconsiderable and 
of none account, I make no dispo- 
sition of in this, my will. My right 
to live, being but a life estate, is 
not at my disposal; but, these 
things excepted, all else in the 
world I now proceed to devise and 
bequeath. 

“Item: I give to good fathers 
and mothers in trust for their chil- 
dren all good little words of praise 
and encouragement and all quaint 
pet names and endearments, and | 
charge said patents to use them 
justly but generously as the needs 
of their children shall require. 

“Item: J leave to children in- 
clusively, but only for the term of 
their childhood, all and every the 
flowers of the fields and the blos- 
soms of the woods, with the right 
to play among them freely accord- 
ing to the customs of children, 
warning them at the same time 
against thistles and thorns. And I 
devise to children the banks of the 
brooks and the golden sands be- 
neath the waters thereof and the 
odors of the willows that dip there- 
in and the white clouds that float 
high over the giant trees. 

“Item: To lovers I devise their 
imaginary world with whatever 
they may need, as the stars of the 
sky, the red roses by the wall, the 
bloom of the hawthorn, the sweet 
strains of music and aught else 
they may desire to figure to each 
other the lastingness and beauty 
of their love. 

“Item: And to those who are 
no longer children or youths or 
lovers | leave memory, and I be- 
queath to them the volumes of the 
poems of Burns and Shakespeare 
and of other poems, if there .be 
others, to the end that they may 














252 


live the old days over again freely 
and fully without title or diminu- 
tion. 

“Item: To our loved ones with 
snowy crowns I bequeath the hap- 
piness of old age, the love and 
gratitude of their children, until 
they fall asleep.” 





LYNCH LAW. 


In an article in Law Notes on 
“The Origin of the Term ‘Lynch 
Law’” mention was made of the 
fact that formerly the term “Lyd- 
ford law” was used in the same 
sense in England. A North Caro- 
lina judge in a recent case quoted 
the following lines: 


I oft have heard of Lydford law— 
How in the morn they hang and draw 
And sit in judgment after. 
They seem to show the existence 
of a similar summary punishment 
in England. 





MUST WED HI85 OWN WIFE. 


A most peculiar matrimonial 
tangle came to light in the Hudson 
County court on July 2, when 
Judge Blair sentenced Martin 
Ensley to marry his own wife and 
to adopt his own child. 

Ensley pleaded with Judge Blair 
to be allowed to have the marriage 
ceremony performed in a church, 
as he was averse to beginning a 
marital career within the walls of 
the county jail. The court con- 
sented on the condition that an of- 
ficer accompany the bridal party 
to see that its order was carried 
out, and the man and woman, who 
for nearly two years had consider- 
ed themselves husband and wife, 
with a court officer, entered a 


coach which had been summoned, 
and started out to find a clergyman 
willing to perform the ceremony. 
This the court had ordered on the 
condition of Ensley’s release after 
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he had pleaded non vult to an in- 
dictment for bigamy which had 
been found against him. 

The case was in many respects 
one of the most remarkable that 
has ever come before the criminal 
courts of the State, for, while the 
man was technically guilty of the 
charge, until recently he had not 
the slightest idea that the woman 
he had led to the altar in Hoboken 
on December 4, 1904, was not his 
wife in the eyes of the law. 

These strange conditions, it 
seems, were the result of Ensley’s 
mistake in believing himself a sin- 
gle man after his first wife had ob- 
tained in the New York courts an 
interlocutory decree of divorce 
from him, which was to become 
final if no appeal was taken within 
three months. Believing that the 
provision that he should not marry 
again contained in the decree only 
prevented him from entering into 
a marriage contract in the State in 
which the divorce had been grant- 
ed, Ensley, accompanied by Miss 
Mary E. Abrahams, came to Ho- 
boken on the day mentioned and 
they were married by the Rev. Mr. 
Mead. 

Friends of his former wife, Dor- 
othea Gott, whom Ensley had mar- 
ried in New York on November 
29, 1900, it is said, learned of his 
second marriage before the grant- 
ing of the final decree by the New 
York courts and were instrumental 
in having him indicted by the Hud- 
son County Grand Jury. 

It is said that the couple were 
much surprised when they learned 
that their marriage was not legal 
and that their child had been born 
out of wedlock. Ensley at once 


surrendered himself to the crim- 
inal authorities, and Assistant 
Prosecutor George A. Vickers, 


who represented the State, laid the 
facts before Judge Blair, with the 
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result told of. It is understood 
that the newly married couple will 
at once apply for the legal adopt- 
tion of their own child, and that 
the unfortunate matrimonial tangle 
will be then straightened out. 





OBITUARIES. 
FREDERICK W. LEONARD. 

After confinement to his home 
at 3 University Place, East Orange, 
for less than a week, Frederick W. 
Leonard died there on July 7 of 
heart trouble. He was a native of 
Newark and was one of the most 
widely known lawyers in New Jer- 
sey. He had long been in poor 
health, and had full knowledge that 
he had an affection of the heart 
which might cause his death at any 
moment. He went abroad last 
summer, but his health was little 
benefited by the trip. 

Mr. Leonard was 66 years old. 
He spent his entire life in Newark 
with the exception of 12 years’ 
stay in the West. On his return 
here, nine or ten years ago, he re- 
sumed the practice of law. He was 
in his offices every day, though for 
the last two or three years he had 
made his home in Fast Orange. 
After leaving school he studied 
law in the office of William B. 
Guild. Later, at various times, he 
was in law partnerships with Jos. 
Coult and with the late Colonel 
Abeel and the late Ambassador 
Runyon. 

Six or seven years ago, when the 
Federal bankruptcy laws went into 
operation, the late Judge Andrew 
Kirkpatrick appointed him as the 
first United States Referee in 
}ankruptcy in New Jersey. He re- 
signed the position because of fail- 
ing health, about a year ago, and 
was succeeded by Edwin G. 
Adams. 

During his term of office he 
handled hundreds of cases involv- 


ing millions of dollars, and it was 
his pride to the end of his life that 
not in a single instance had one of 
his decisions in any case been re- 
versed by the United States Dis- 
trict or Circuit Court, though 
many times those tribunals were 
appealed to by parties in interest 
who questioned the soundness of 
his disposition of his cases. 

He liked the Federal work and 
gave it up only because he could 
no longer stand the strain, and in 
the face of opposition by his friends 
and others who recognized the 
fact that he was endowed with a 
peculiarly clear judicial mind. For 
the last year he had devoted him- 
self to practice in the United States 
Bankruptcy courts. 

In politics Mr. Leonard was a 
sturdy, old-school Democrat, 
though he was not particularly ac- 
tive. He was once a school com- 
missioner in Newark, but in late 
years had sought no political pre- 
ferment. Personally he was genial 
and altogether a companionable 
man, besides being a bright, witty 
and forcefully incisive talker. 

LEWIS PARKER, 

Lewis Parker, secretary and 
treasurer of the Trenton Savings 
Fund Society and for 35 vears sec- 
retary of the Grand Lodge of the 
New Jersey I. O. O. F., died on 
June 20 at his home in Trenton. He 
had been ill since the middle of 
February, and his condition for 
several weeks past was extremely 
critical. He suffered from a com- 
plication of diseases and finally his 
heart became affected. He leaves 
two children, William J. Parker, an 
officer in the bank, and Mrs. Clara 
M. Auten. 

Few men have held so many re- 
sponsible positions both in the so- 
cial and official life of Trenton or 
had honors thrust upon them by 








their fellow citizens as Lewis 
Parker. He was born in South 
Trenton, on November 16, 1839. 
His paternal great-grandfather 
served as a private in the Continen- 
tal Army until the close of the Rev- 
olutionary War, and was one of the 
prisoners in the “Old Sugar 
House,” so famous in colonial his- 
tory. 

Graduating at an early age from 
the Trenton academy, he immedi- 
ately entered upon the study of law 
with the late Judge Scudder. Mr. 
Parker was admitted as an attor- 
ney-at-law in 1861, and as a coun- 
selor in 1864. While engaged in 
active practice Mr. Parker had 
probably the largest number of 
students in his office of any lawyer 
in the State. Two of these were 
the late Judge Robert S. Woodruff 
and Justice Alfred Reed. 

After practicing his chosen pro- 
fession about five years, he was 
called to a position with the Tren- 
ton Saving Fund Society in Sep- 
tember, 1869. Mr. Parker served 
his native city and county in a 
great variety of positions, which of 
themselves speak in the highest 
terms of his faithfulness in office. 

He was county solicitor in 1863 
and 1864; city solicitor in 1863, 
1864 and 1865; member of com- 
mon council in 1861 and president 
of that body in 1862, and was also 
a member from 1874 to 1877. He 
was a member of the board of 
school trustees in 1861, and presi- 
dent of the board from 1874 to 
1877. He was receiver of taxes 
for two terms, commencing in 
1866, being the first receiver of 
taxes of the city. As trustee of the 
Industrial School for Girls he serv- 
ed for several years, and was sec- 
retary and treasurer of the hoard. 

Mr. Parker was ‘appointed mem- 
ber of the board of State hospitals 
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in 1894, and was also the Demo- 
cratic candidate for Congress from 
his district in 1882. In 1864, Mr. 
Parker was made county commis- 
sioner and was entrusted with pay- 
ing off the volunteer bounty bonds. 
Previous to his appointment as 
commissioner he had drawn up the 
resolutions looking to the offering 
of bounty, and had drafted the bill 
to confirm the action, which he 
succeeded in getting through the 
State Legislature. 

Mr. Parker was an active Odd 
Fellow, having been a member of 
that organization since 1862. He 
was appointed grand _ secretary 
June 16, 1871, and has been an- 
nually re-elected to the present 
time. There are only two grand 
secretaries throughout the world 
who have a longer period of ser- 
vice, and they are Mr. Parker’s 
seniors by only a few months. 

He was an indefatigable worker 
and a deep student, and his delight 
was to be in the midst of books in 
his handsome library, which con- 
tains over 12,000 volumes. 

Mr. Parker was an orator of 
more than local reputation. He 
has frequently spoken on the prin- 
ciples of Odd Fellowship and Free 
Masonry, and other matters, not 
only in this State, but in nearly 
every State in the Union. 

At a meeting of the Mercer 
County Bar Association held on 
June 23, a committee was appoint- 
ed to draft a set of resolutions on 
Mr. Parker’s death. The commit- 
tee will present its report at the 
October term of court. 

Justice Alfred Reed of the Su- 
preme Court in an address eulo- 
gized Mr. Parker. 

The committee on resolutions 
comprises: Former Vice Chan- 
cellor John T. Bird, General Jas. 
I. Rusling, Woodbury D. Holt, 
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George W. Macpherson 


Judge 
and Edward S. Evans. 


WILLIAM STAINSBY 

William Stainsby, for a_ half 
century one of the prominent men 
of Newark, and formerly State 
Senator from Essex county and 
Chief of the State Bureau of La- 
bor and Statistics, died at his sum- 
mer home, at Spring Lake, on 
June 20, from a complication of 
disorders, superinduced by his ad- 
vanced age. 

Mr. Stainsby was born in Eng- 
land, July 3, 1829, and came to 
this country when but two years 
of age. He learned the trade of 
hatter, which he followed for some 
time, and subsequently he spent 
15 years in the saddlery and hard- 
ware business. 

lor a number of years he was 
engaged in the wholesale and re- 
tail business of oils and paints in 
the city of Newark. He served 
as a member of the board of alder- 
men of that city from January 1, 
L866, to January 1, 1879, and 
again from 1890 to 1894, making 
a total of 16 years’ and 4 months’ 
service altogether. He was pres- 
ident of that body in 1876 and 
1877, and in other years he was 
chairman of the most important 
committees. 

He represented Essex county in 
the State Senate in 1882, 1883 and 
1884, during the period when the 
railroad and corporation taxation 
measures were before that body. 
He took a leading part in that 
legislation and also in the consid- 
eration and discussion of all other 
questions of importance. 

He was a member of the board 
of works of the city of Newark 
from May, 1895, to May, 1898, 
when he made a most creditable 
record. 

Mr. Stainsby was ever a loyal 
supporter of the Republican party, 


and he was a leader of much prom- 
inence in Essex county. He was 
nominated by Governor Voorhees 
as Chief of the Bureau of Labor 
and Statistics on March 24, 1898, 
for a term of five years, and he 
was confirmed by the Senate on 
the following day. 
COLONEL WALTER 8. POOR. 


Colonel Walter S. Poor died at 
his home in Morristown on June 
21, after a lingering illness. For 
five years Mr. Poor had been con- 
fined to his room. 

Mr. Poor was born in Andover, 
Me., November 23, 1836. In 1860 
he graduated with honors from 
Bowdoin College, and on April 
27, 1861, enlisted as a private in 
Company A, Tenth New York 
Volunteers. November 1, 1864, he 
was transferred to Company B, 
First Newport Mounted Rifles, 
and was promoted to its captaincy 
on August 13, 1862. On March 
30, 1864, he was promoted to be 
lieutenant colonel of the Second 
North Carolina Volunteers. In 
August, 1864, Colonel Poor was 
ordered to New Bern, N. C., as 
chief provost marshal of that dis- 
trict, and served in that capacity 
during the yellow fever epidemic. 
On December 11, 1865, at Fort 
Macon, N. C., he was mustered 
out of the service. 

In 1867 Colonel Poor took up 
the study of law in New York 
City, and in December of the fol- 
lowing year was admitted to the 
Bar of New York State. In June, 
1882, he took up his residence in 
Morristown. 


ASSISTANT ATTORNEY GENERAL 
DUFFIELD’S OPINION ON CHAP- 
TER 240, P. L. 1906. 


At the recent session of the Leg- 
islature, an act was passed to reg- 
ulate the use of business names. 
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As a question was raised about 
the meaning of the different sec- 
tions of the act, the Clerk of Mer- 
cer county requested the opinion 
of the Attorney General in the mat- 
ter. The request was referred to 
Assistant Attorney General Duf- 
field, who gave the following 
opinion: 


Trenton, N. J., July 20, 1906. 
Charles H. Baker, Esq., Clerk of 


Mercer County, Trenton, N. J.: 


Dear Sir—Your favor of even 
date, addressed to the Attorney 
General, has been handed to. me 
for reply. As I understand it, you 
desire the opinion of this office 
upon the construction to be given 
to chapter 240 of the laws of 1906, 
entitled “An act to regulate the 
use of business names.” 

That act provides, in its first 
section, that any person who trans- 
acts business using the designa- 
tion “and company,” or “& Co.” 
as a part of the firm or partner- 
ship names, shall file a statement 
with the clerk of the county set- 
ting forth the full name and resi- 
dence of all persons who are mem- 
bers of such partnership. 

Section two provides that no 
person or persons shall carry on or 
conduct or transact business un- 
der any assumed name, or under 
any designation, name or style, 
corporate or otherwise, other 
than the real name or names 
of the individual or individuals 
conducting such business, unless 
they shall file in the office of the 
county clerk a specified statement 
showing who are the persons con- 
stituting such partnership and 
what are their real names. 

The inquiry which you make is 
whether these two sections are 


practically identical and whether 
the language of section two ap- 
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plies solely to the persons describ- 
ed in section one, viz., those who 
use the words “and company” or 
“& Co.,” excluding those who 
have adopted some other partner- 
ship name which fails to disc!ose 
the real persons engaged in the 
partnership. 

1 think it clear that these two 
sections refer to two separate 
classes of persons who it is intend- 
ed shall file statements with the 
county clerk. The first person or 
persons who, using one name, add 
thereto the words “and company” 
or “& Co.,” making it impossible 
for anyone desiring to bring an 
action against them to ascertain 
he real name of the persons who 
are liable to any such action. The 
second contemplates the class of 
persons who use some other des- 
ignation which fails to disclose the 
real parties to the partnership. The 
words “and Son” and “and Broth- 
er’ as suggested by you are indic- 
ative of this class. | think it clear 
that the provisions of section two 
are not to be limited to the class 
described in section one. They are 
to be given the broadest sense, and 
any partnership or any individual 
doing business under any assumed 
name must file a statement with 
you as described in the act. The 
purpose of the act is that the true 
or real name of all members of 
partnerships shall be disclosed, and 
the construction above given leads 
clearly to that result, while a more 
narrow construction would defeat 
the obvious purpose and intent of 
the Legislature in enacting the 
law. 

The conclusions above stated 
seem to me, therefore, obvious and 
necessary. I am, 

Very truly yours, 

EDWARD D. DUFFIELD. 


Assistant Attorney-General. 





